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Alert No. 124: The exemption from contractual liability provided for in Art. 91, 
paragraph 1, of the Cura Italia Law Decree in the light of the current COVID-19 
epidemiological emergency. 
 
In light of the current epidemiological emergency from COVID-19, Art. 91, par. 1 of Law Decree 
no. 18 of 17th March 2020, the so-called “Cura Italia Decree”1 establishes that compliance with 
the measures contained in the Decree is always assessed for exclusion purposes, pursuant to 
and for the effects of articles 1218 and 1223 of the Italian Civil Code, of the debtor's liability, 
also with regard to the application of any forfeiture or penalties connected with delayed or 
omitted performance. 
 
At a first reading, this rule would not seem to introduce anything innovative, if compared to the 
ordinary remedies that the law recognizes to protect the subjects of the contractual relationship. 
In fact, it tends to exclude that the debtor can be relieved of contractual liability if he has not 
fulfilled a pecuniary obligation2. The rule in question, however, seems to recall the figure of the 
factum principis, consisting in the measure issued by the legislative or administrative authority 
which, by preventing or making extremely burdensome the performance of the obligation, 
excludes any liability of the debtor for omissions or delays in performance and, at the same time, 
deprives the creditor of the right to terminate the contract and to compensation for damages. 
 
This is, in essence, a particular type of force majeure, which acts as a suspending event – or, in 
extreme cases, even extinguishes – the obligations incumbent on the debtor. 
 
The Article of the Decree, however, may in any case have a clarifying function to the extent that 
it would seem to interpret the need to comply with the new restrictive measures as a cause of 
force majeure not foreseeable by the debtor abstractly capable of justifying inaction or delay. 
 

                                                
1  See Article 91, paragraph 1 of the Cura Italia Law Decree named “Provisions on delays or breaches of contract resulting from the implementation of 

measures to contain and anticipate the price of public contracts”, according to which: “1. In Article 3 of the Decree-Law No. 6 of 23 February 2020, 
converted with amendments by Law No. 13 of 5 March 2020, the following paragraph is inserted after paragraph 6: “. Compliance with the containment 
measures referred to in this Decree shall always be assessed for the purposes of excluding, pursuant to and for the purposes of Articles 1218 and 1223 
of the Civil Code, the debtor’s liability, also with regard to the application of any forfeiture or penalties connected with delayed or omitted 
performances”. 2. In Article 35, paragraph 18, of Legislative Decree No. 50 of 18 April 2016 as amended, after the words: “The disbursement of the 
advance” the following words are inserted: “, also permitted in the case of emergency delivery, pursuant to Article 32, paragraph 8, of this code”. 

2  Considering that the payment of a sum of money can never be objectively impossible (with the exception of the extreme hypothesis of total 
disappearance of the currency) and, therefore, the termination of the contract can never be envisaged due to the impossibility of performance, pursuant 
to art. 1463 of the Civil Code. The Decree, recalling articles 1218 and 1223 of the Italian Civil Code, allowing the judge not to apply them only in the case 
of non-fulfilment deriving from compliance with the containment measures, does not seem to derogate from the aforementioned principle, given that, 
even in the current emergency situation, payments are always materially possible thanks to the use of electronic or telematic instruments, while, from a 
financial point of view, the lack of liquidity on the part of the debtor cannot be considered the essential and generalized consequence of compliance 
with the precautionary rules. 

https://www.assarmatori.eu/wp-content/uploads/2020/03/Decree_Law_18_17032020.pdf


 
 
 
 

 
 

 
 

 
 

In any case, a  debtor who has failed to perform the service in the manner established  by the 
contract terms  is not sufficient to invoke the factum principis and, therefore, lacks  imputability, 
or lacks fault in an objective sense, but must demonstrate that he has made an effort, with the 
degree of diligence required by Article 1176 of the Civil Code, to minimize the harmful effects 
caused to the creditor by  non-performance of the contract. Only in the presence of such 
conditions can one invoke the exemption from contractual liability for a non-attributable cause 
pursuant to Article 1218 of the Italian Civil Code. 
 
In addition, the rules, which seem to confirm what can already be inferred  generally from   law, 
recall, not surprisingly, several other provisions of the Civil Code, such as: (i) Article 1256 of the 
Italian Civil Code, which seems plausible to suggest that, if  forced contract abandonment  is 
caused  by the new safety measures degrading the creditor's interest in the service or distorts 
the charges that the debtor is required to bear to perform, the obligation may be extinguished; 
(ii) Article 1467 of the Italian Civil Code, which seems to confirm what can already be deduced 
generally from   civil law relating to termination of a contract due to excessive onerousness.  
At present, however, there is no certain interpretative path that allows one to simply chose one 
interpretation over another, , therefore it seems reasonable to point out that the debtor may not 
always be exempt from liability, though an emergency situation, such as the COVID-19 outbreak, 
may give a sort of preferential circumstance freeing a debtor from performing contractual 
commitments. 
 
It seems clear, however, that the current scenario may not be sufficiently managed by the 
current ordinary regulatory instruments available both in substantial terms, with particular 
reference to the aforementioned civil law institutes, and in procedural terms, with the need, 
therefore, to imagine both one and the other useful as the basis for a new regulatory phase that 
could significantly affect the solution of the many problems that the current emergency 
situation is destined to generate3. 
 

 
Alert No. 125: Approval of the Italian Economic and Finance Document 2020. 
 
The Italian Council of Ministers approved the Economic and Financial Document 2020, which 
traces the economic effects of the crisis caused by the COVID-19 epidemiological emergency.   
The Document is structured as follows: 
 

 Section I - Italy's Stability Programme; 
 

 Section II - Analysis and trends in public finance; 
 
 Report to Parliament. 

 
The marked revision of the macroeconomic scenario, compared to the one that was emerging, 
brings the GDP forecast for the current year to a contraction of 8.0 percentage points, with a 
net indebtedness of the General Government at 10.4% of GDP. For 2021, the Document forecasts 
a substantial rebound of the Italian economy with GDP growth of 4.7%. On the public debt 
front for 2020 there is talk of an increase to 155.7%. 
 
The Council of Ministers also gave a favorable opinion for new budgetary slippage to finance 
the next measures. The amount in question would amount to 55 Billion in 2020 (3.3% of GDP). 
The green light from the Parliament is now awaited on this point.  
 

                                                
3  See for more information on this issue, the full text of an academic article available at the following link: 
    https://www.quotidianogiuridico.it/documents/2020/04/10/l-esonero-da-responsabilita-contrattuale-prevista-dall-art-91-comma-1-del-cura-italia 

https://www.quotidianogiuridico.it/documents/2020/04/10/l-esonero-da-responsabilita-contrattuale-prevista-dall-art-91-comma-1-del-cura-italia
http://www.dt.mef.gov.it/modules/documenti_it/analisi_progammazione/documenti_programmatici/def_2020/DEF_2020_Sez-I-Programma_di_Stabilitx.pdf
http://www.dt.mef.gov.it/modules/documenti_it/analisi_progammazione/documenti_programmatici/def_2020/DEF_2020_Sez-II-AnalisiETendenzeDellaFinanzaPubblica.pdf
http://www.dt.mef.gov.it/modules/documenti_it/analisi_progammazione/documenti_programmatici/def_2020/Relazione_al_Parlamento.pdf


 
 
 
 

 
 

 
 

 
 

The Document has also calculated that employees' incomes will fall by 5.7% in 2020, also due 
to redundancy payments. This decrease, however, will be contained by the increase in Italians' 
propensity to save, which is expected to rise by 13%. For a recovery in incomes, however, it 
will be necessary to wait until 2021 where a +4.6% is expected. Forecasts on consumption (-
7.2%) and investments (-12.3%) are also falling. 
 
A negative sign also points to exports anticipated to fall by 14.4% which is more or less on the 
same levels expected for imports (-13.5%).  
 
Negative forecasts also show the unemployment rate at 11.6% in 2020 and 11% in 2021. 
Finally, there is no lack of the privatization chapter which in 2020-2021 should be worth €3 
billion, or 0.2% of GDP. 
 
In light of all this, the Italian Government is moving towards structural reforms in the field of 
taxes, VAT and excise duties. For more information, please refer to the institutional website of 
the Italian Ministry of Economy and Finance. 
 
 
Alert No. 126: The European Commission receives the first preliminary application 
from Italy for support under the EUSF. 
 
The European Commission (Commission) has received the first preliminary application from 
Italy for financial assistance from the European Union Solidarity Fund (EUSF) to tackle the 
COVID-19 pandemic and its effects.  
 
As from 1st April 2020, following the Commission’s proposal for an investment initiative in 
response to COVID-19, EU Member States may apply for support from the EU Solidarity Fund 
for reasons related to the current health emergency. 
 
The Commission will collect all applications related to the coronavirus until 24th June 2020 and 
will consider the adoption of a single package to ensure fair treatment of all cases. It will then 
present a proposal for financial assistance to the European Parliament and the Council. 
 
The applications will all be dealt with in a single package, not in order of arrival. This will 
ensure that the available resources are distributed fairly and equitably among all Member States 
that have been hardest hit by this health emergency. 
 

 
**** 

 
The complete collection of our Alert is available in the AREA RISERVATA at www.assarmatori.eu 

  

http://www.mef.gov.it/inevidenza/Approvato-il-DEF-2020-ripartire-dopo-lemergenza/
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_459
https://www.assarmatori.eu/en/emergenza-covid-19-alert-assarmatori-area-riservata/
https://www.assarmatori.eu/en/


 
 
 
 

 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 

 The content of this article is for information purposes only and does not constitute professional advice. For 
further details please contact: segreteria@assarmatori.eu 
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