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Alert No. 102: Support measures related to the health emergency caused by 
COVID-19: The guidelines for business cooperation during the epidemiological 
emergency and the return of the European Commission’s Comfort Letters. 

 
Introduction. 

In an attempt to provide you with indications and news about the interventions adopted to 
date at EU level in response to the epidemiological emergency caused by COVID-19, this Alert 
provides an overview of the main interventions of the European Commission (“Commission”) 
and national antitrust authorities, some of which were already the subject of our previous 
Alerts, in the application of competition law during the current health crisis. 

The epidemiological emergency has in fact caused a significant disruption in supply chains, as 
well as a sharp increase in demand for certain products and services, with the risk of shortages 
of key products1. 

Therefore, in view of the exceptional circumstances facing European companies at the 
moment, rapid coordination between market players could play a crucial role in overcoming 
or at least mitigating the effects of the current crisis at an early stage. Such cooperation, 
however, must comply with the competition rules in force. 

The so-called “European Competition Network”. 

The European Competition Network (“ECN”), a body bringing together the national 
competition authorities of the Member States - including the Italian Antitrust Authority – and 
the Commission, has recently expressed its views on the treatment of cooperation between 
companies during the epidemiological crisis by means of a special Communiqué, from which 
it emerges that the national authorities which are members of the ECN will tend to 
consider the cooperation measures adopted to ensure the production and distribution 
to consumers of products which are difficult to find compatible with the antitrust rules2. 

In this respect, the ECN makes it clear that the Commission and the national antitrust 
authorities will not actively intervene against such forms of cooperation as long as they are 

                                                
1   These risks relate, in particular, to medicines and medical equipment used to treat COVID-19 cases, but could well occur for other essential goods and services 

outside the health sector. 
 
2   See the Communiqué of the European Competition Network available at the following link: 

https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-crisis.pdf 

https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-crisis.pdf


 
 
 
 

 
 

 
 

 
 

temporary and necessary to avoid a supply shortage. However, these authorities have 
specified that they will continue to ensure that in this context there are no undertakings which 
exploit the epidemiological emergency to adopt forms of cartel and/or abuse their dominant 
position on the market (especially to the detriment of consumers). 

The Temporary Framework of the European Commission. 
 

In this context, with a view to supporting companies in the antitrust assessment of possible 
forms of cooperation in the current emergency situation, the Commission has prepared a 
dedicated section on its institutional website3. 
 
Moreover, on 8th April 2020, the Commission, in order to respond to emergency situations 
related to the current Coronavirus pandemic (“Temporary Framework”) 4, published the 
Communication C(2020) 3200 on the ad hoc temporary framework to provide antitrust 
guidance to cooperating companies. 
  
The Temporary Framework, applied by the Commission from 8th April 2020 until new 
communications, aims to provide guidance to companies wishing to cooperate temporarily 
and coordinate their activities to increase their productivity and optimise the provision of 
essential products and services during the crisis (such as, but not limited to, medicines and 
medical equipment used for the diagnosis and treatment of COVID-19)5. 

 
Temporary Comfort Letter Procedure. 

 
In view of the potential for exchanges and/or agreements between undertakings on measures 
of mutual cooperation to deal with the epidemiological emergency - involving, on the one 
hand, the need for undertakings to cooperate in order to overcome or mitigate the effects of 
the pandemic and, on the other hand, the need to ensure that such cooperation does not 
violate existing national and EU competition law - the Commission has recognised the 
importance for undertakings to receive specific guidance in order to assess the antitrust 
legitimacy of their cooperation projects. 
 
Therefore, while following the abolition of the prior notification procedure6, it is the 
responsibility of companies to assess their agreements and practices independently, the 
Commission has entered into a dialogue with companies and trade associations to support 
them in the antitrust assessment of their cooperation projects.  
 
Moreover, in most cases, the Commission is in the process of providing informal guidance to 
companies. However, with the adoption of the Temporary Framework, the Commission has 
made it clear that it is also temporarily ready to provide companies, on an exceptional basis, 
with assurances of compliance (the so-called Comfort Letter) in relation to individual 
cooperation projects that need prompt implementation to counter the COVID-19 emergency, 

                                                
3   See the web page on the official site of the European Commission, also containing dedicate e-mail address, available at the following link: 

https://ec.europa.eu/competition/antitrust/coronavirus.html 
 
4  See the full text of the Communication C(2020) 3200 of the European Commission available at the following link: 

https://ec.europa.eu/info/sites/info/files/framework_communication_antitrust_issues_related_to_cooperation_between_competitors_in_covid-19.pdf 
 

5  Please note in this respect the further Communication published by the European Commission to provide guidance on the supply, allocation and use of medicines 
for the treatment of COVID-19, available at link: 
https://ec.europa.eu/info/sites/info/files/communication-commission-guidelines-optimal-rational-supply-medicines-avoid.pdf 
 

6   Since the adoption of Regulation (EC) No 1/2003, the previous system of prior notification of agreements restrictive of competition has been abolished in favor of a 
system focusing on the liability of undertakings for the assessment of the legality of their agreements and practices under Article 101 TFEU. 

 

https://ec.europa.eu/competition/antitrust/coronavirus.html
https://ec.europa.eu/info/sites/info/files/framework_communication_antitrust_issues_related_to_cooperation_between_competitors_in_covid-19.pdf
https://ec.europa.eu/info/sites/info/files/communication-commission-guidelines-optimal-rational-supply-medicines-avoid.pdf


 
 
 
 

 
 

 
 

 
 

in particular in cases where there may be uncertainty about the compatibility of such 
initiatives with antitrust law7. 
 

*** 
 

In essence, therefore, the Commission and the national antitrust authorities have moved 
towards a common strategy to face the “challenges” arising from the epidemiological 
emergency, aimed at refraining from sanctions against temporary cooperation measures to 
tackle the health crisis, as well as to support companies in the timely assessment of the 
antitrust legitimacy of such forms of cooperation (including through the issuance - 
exceptionally - of Comfort Letters by the Commission). All this while continuing to be vigilant 
against any abusive and/or collusive behaviour by competitors. 

 
 

 **** 
 

The complete collection of our Alert is available in the AREA RISERVATA at www.assarmatori.eu 
  

                                                
7  In this respect, it should be noted that the European Commission has used for the first time the new Comfort Letter procedure in the pharmaceutical sector, the 

press release of which is available at the following press release link: https://ec.europa.eu/commission/presscorner/detail/en/ip_20_618 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_618
https://www.assarmatori.eu/en/emergenza-covid-19-alert-assarmatori-area-riservata/
https://www.assarmatori.eu/en/


 
 
 
 

 
 

 
 

 
 

 
 
 

 

 
 

 

 
 

 
 

 

 
 

 
 

 

 
 

 

 
 

 
 

 

 
 

 

 
 

 
 

 The content of this article is for information purposes only and does not constitute professional advice. For 
further details please contact: segreteria@assarmatori.eu 

mailto:segreteria@assarmatori.eu



